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IN THE UNITED STATES 
COURT OF APPEALS 


FOR THE SECOND CIRCUIT, NEW YORK 


ntact 


UNITED STATES SF AMERICA 
SoM. CRe 75-331 


vs. 
CIV. NOs 76-1116 


MILTON MILLS 


SUIS nM ne orto tr OOF TS Eee 
APPELLANTS! aRTEF IN APPEAL 
T) THE HON@RARBLE JUSTICES PRESIDI'!: IN THE ABOVE SAID COURT, APPELLANT 
RESPECTFULLY MOVES T) FILE THIS APPELLANTS! ARIEF IN SUPPORT OF APPEAL FROM 
THE JUDGEMENT AND ORDER ENTERED IN 8Y THE UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF NEW YORK, DENYING AND DISMISSING HIS MOTION PURSUANT 
T) TITLE 28 U.S.C, SECTION 2255, ON SEPTEMBER 21, 197K, 


ISSUE NOW BEFORE THE COURT 
FOR CONSIDERATION 


ener eterna 
WHETHER APPELLANT WAS AFFORDED DUE PROCESS OF LAW AND EFFECTIVE ASSISTANCE 


OF COUNSEL, WHO DISCLOSED T) APPELLANT A PLEA BARGAN THAT WAS ALLEGEDLY 


MADE IN RETURN FOR APPELLANTS® PLEA oF GUILTY, YET '\NKEPT AFTER SUCH PLEA 


WAS ENTERED, 


WHETHER APPELLANT WAS AFFORDED QUE PROCESS 9F LAW AND EFFECTIVE ASSISTANCE 

OF COUNSEL, WHO DISCLOSED 17 APPELLANT A PLEA RARGAN THAT WAS ALLEGEDLY 

MADE IN RETURN FOR APFELLANTS' PLEA oF qin LTY, YET 'NKEPT AFTER SUCH PLEA 

WAS ENTERED, 

STATEMENT YF FACTS 

PETITIONER WAS ARRESTED MARCH 26,1975, FUR VIOLATION NF SECTION 7t, 2ity 
Ce) Usic, AN INDICTMENT WAS RETURNED AGAINST HIM F99M THE S ITHERN DISTRICT OF 
NEW YORK AND A PLEA SF NOT GIITLTY WAS ENTERED MARCH 27, 1975. ON MAY 29, 1975 
APPELLANT APPEARED SEFORE THS HONORABLE JUDGE LAWRENCE W. PIERCE FOR A CHANGE OF 
PLEA AND SENTENCING, AT THAT TIME HE MADE IT KNOWN THAT A PLEA BARGININ: HAD [EEN 


DI. CUSSED BETWEZN HIS ATTORNEY AND THE AUTHORITIES, TESTIMONY WAS HEARD ann SENTENCING 


WAS DEFERRED PENDING THE TAKIN. 9F A PRESENTENCE REP T, N JULY 15,1975, THE 


APPELLANT AGAIN APPEARED BEFORE THE DISTRICT COURT AND REVIELCO XW THAT IT WAS 
CONVAYED 1) HIM A PLEA BARGAN WAS MADE IN EXCHANGE FOR HIS PLEA OF GUILTY. TR. a5 
JULY 15, 1975). ALL ATORNEYS 9W CLAIM NO KNOWLEDGE OF OR THAT A PLEA BARGAIN WAS 


MADE IN RETURN FOR APPELLANTS® PLEA 9F GUILTY, 


iat 


ARGUMENT OF ISSUE IN SUPPORT OF APPEAL 
<<insncamasnaepremitnssaceananusinuneiiiuinsinastiniasoneunninutanadeeecicaaams cass 


APPELLANTS ATTORI<Y, MR. MILTON ROSENBERG (ROSENGERG), MENTIONED TO THE 
COURT IT WAS DISCUSSED AT TIME OF PRIOR SENTENCING ( MAY 29,1975), THE TAKING %F 
A PLEA BARGIN, THE COURT STATED IT WAS NOT AWARE OF ANY FLEA BARGAIN AS T) THE 
TERMS MENTIONED BY APPELLANT, SUCH NON@INFORMING THE COURT OF A @LEA BARCAIN 
INVALIDATES SENTENCES, SEE KARGER ws. 'INITED STATES 388 F.Supp. 595 (1975). 
WHIL[ THO J'DGE MAY NOT HAVE RECN ENTITLED ™ KNOW THE RATIONAL BEHIND THE PLEA 
BARGAIN, HE WAS ENTITLED TO KNOW THE EXTISTANCE OF ONE, AND THE ORLIGATION 77 59 The 
FORM HTM REST ON EITHER COUNSEL, THIS NON@INFURMING PUT OTH COUNSELS TN AN 
EMBARRISTNG POSITION, S'IIBSEQUENTLY THEREFORE, NITMER ATMRNEY COULD RECALL SPECTFICe 
LY WHAT TERMS WERE AGREED UPON, RUT PID INDICATE THAT A BARGAINING PISC!ISSTON HAD 
TAKEN PLACE (TR, 45 JULY 15, 1975). 

THE GOVERNMENT RECANTED THE EXIBTANTE %F MAKING ANY PLEA RARGAIN SET WIT 
TERMS PISCRISED BY THE APPELLANT (FIVE YEARS), HEARING BOTH ATTORNEYS Now 
NEGATIVELY RESPOND CONCERNING TERMS °F A PLEA BARGAIN, ANDED CONFIISSTOW TN 
PETITIONERS’ MENTAL STATE AS T) THE CUSTMS 3F ANNOUNCING SUCH NEGOCIATIONS To THE 
“AURTS, THIS CONFUSSION HAD PETITIONER REPLY TO THE COURTS® INQUIRY T) THE 
NEGOCTATCD PLEA AS ALSO IN THE NEGATIVE, PETITIONER EVIDENTLY MISTIOK T4AT THIS 


WAS THE STANDARD ANSWER TO BE GIVEN ™ THE VESTION, EVEN THOUGH IY WAS REVIELED ™ 


41M A "ARGAIN HAD "EEN MADE, CONSIDER UNITED STATES EX REL SCOTT vs. MANCUSI 429 


F 2d, 19% 113 N.@ (1970), 
RESPONSE TO THE COURTS® QUESTION. WHEN THE PLEA WAS TAKEN CANNOT turce CIRC!iMe 
STANCES, "E SAID TM SVERCOME THE STRING IMPLICATION THAT PETITIONER AS 7 Lp AY 
DENGERS, AND IN FACT SELIEVED THAT A PROMISE OF A (5) FIVE YEAR TERM RAI AEE 
SE IMPLICATIONS STEMS FROM RISENGERS ADVISING HIM TO CHANGE HIS PLEA OF 


A LETTER ( EXHI SIT # 1) SENT BY ROSENSERG AFTER SAID PLEA 


WAS CHANGED, THE DISMISSAL OF CONNECTED COUNTS IN Tic INDICTMENT UNOPPOSED RY THE 


RESPYNSE TO YHE COURTS! QUESTION. WIEN THE PLEA WAS YAKEM CANNOT ‘PER CIRCIiMe 
STANCES, 7E SAID ™ YVERCOME THE STRING IMPLICATION THAT PETITIONER ‘AS TOLD FY 
RISENGERG, AND IN FACT RELIEVED THAT A PROMISE OF A (5) FIVE YEAR TERM RAL YE! 

MADE, THESE IMPLICATIONS STEMS FROM RISENGER;: ADVISING HIM TO CHANGE HIS PLEA OF 
NOT GUELTY ™ GUILTY, A LETTER ( EXHEQ1T 4 1) SENT BY ROSENSERS AFTER SATO PLEA 
WAS CHANGED, THE DISMISSAL OF CONNECTED © 7 18 7 INDICTMENT UNOPPOSED FY TH 
PRISECIIT&®, ALL INDUCED RPPELLANT A PLEA 3A%5AIN HAD JECN STRUCK AND H _oer: 
THIRKING TT CUSTOMARY, ANNOUNCED IT 79 THE COURT, 

\ “LEAR CLT STATEMENT SY DEFENSE “OUNSEL THAT THE PROSECITTOR HAD “OF 
PROMISE, 72 AN AMOIGOUS REMARK T) WHICH ATT ELLANT GIVES THE SAME MEANIN,, 


MUCH THE SAME PSYCHOLOGICAL EFFECT IN PETITIONER, APPELLANT AS A PROHIS ®Y TH 


PROSECUTOR, THE EFFECT MAY BE GREATER SINCc FETITIONER IS LIKELY TD PLATE MORE 


TRUST IN HIS AT MRNEY THAN IN THE PRISECIITIR, S'ITH TISCLYS'IRE OF A SARGAIN RY 


ROSENBERG FOR APPELLANT MAY EVEN SUPPORT A FINDING THAT COUNSEL ACTED SO IMPROPE?LY 


( IF THE IN FACT NO BARGAIN HAD SEEN MADE), THAT FOR CONSTITUTIONAL PURPOSES, PETITION 


WER WAS DENIED THE RIGHT OF EFFECTIVE COINSEL, SEF MOSHER vs, LA VALLEE 351 F.Sépp 


1101 (S.M.NY. 1972), 

ON THE BASES YF SICH FINDINGS AND IMPLICATIONS, THE SENTENCE SHOULD &E 
SET ASIDE SECAUSE IT WAS INDUCED BY MISREPRESENTATION OF COUNSELS TO COMMITMENTS 
MADE 8Y THE COURT CONCERNING THE SENTENCE WHICH WOULD 9E IMPOSED, IN UNITED STATES 
vs. SIMPSON 436 F 2d 162 D.C, Cir 1970), IT WAS HELD THAT FALSE REPRESENTATIONS 
BY DEFENSE CO'NSEL AS T) AN AGREEMENT WITH THE COURT CONCERNING SENTENCE WOULD 
CONSTITITE IMPERMISSIBLE VERBAL COERCION WHICH WOULD BE REASIN TO CONSIDER TH: PLEA 
INVOLUNTARY, S'IPPORTING A CLAIM OF INEFFECTIVE ASSISTANCE OF COINSEL, 

THERE IS CLEAR INDICATION OF A PLEA NEGOTIATION HAD BED DISGUESSED 3ETWEEN 
COUNSEL ( TR. 4e5 JILY 15,1975), A CHANGE OF PLEA OCCURED SIURPSEQUENTLY AND PETFTIONER 
COUNSEL FORWARD A LETTER IMPLYING SAID CHANGE OF PLEA WAS SUPPORTING SASES OF 
BARGAIN, WHEREFOR® IT WAS ANNOUNCED IN COURT BY PETITIONER AT TIME OF SENTENCING, 
IN VIEW OF THE ABOVE AND HEREIN, PETITIONER STRONGLY BELIEVES A BARGAIN HAD 3EEN 
MADE WHICH INDUCED HIS PLEA,’ BUT WAS UNKNOWN TD THE COURT, WOULD CONSTITUTE AN 
INKEPT PLEA SARGAIN THAT REQUIRES VACATION OF PRESENT SENTENCE AND THE BEING 


RE@SENTENCED T). TERM THAT INDUCED PEITITONERS* PLEA IN VIEW OF S/ICH CONSIDERATION, 


CONCLUST ON 
WHEREFORE, PETITIONER REQUEST THAT INVIEW OF THE FOREGOING, THAT THIS GONQRABLE 
COURT CONSIDER THE MERITS QF THIS APPEAL ON RECORD OF THE DISTRICT COURT, ALL 


EXHI BTS AND PAPERS FILED, AND GIVE RELIEF AS SOUGHT, 
RESPECTFILLY SUBMITTEDs 


MILTON MILLS: PRO SE APPELLANT 


EXHIBIT “ A" 
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